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PROGRAMMATIC AGREEMENT

REGARDINC COMPLIANCE WITH SECTION 106 or THE NATIONAL lIISTORlC PRf.5UVATION ACT roR

THE LANDOWNER INCEN1'lVE PROGRAM IN TEXAS

"'''ONC T8£ FIsH AND WILDUn: StaVlCE, Rr.cIQN 2, U.s. DUARTMJ:NT OFTHE lNI'lJUQR;

THETlXAs STATE HISTORIC PRESERVATION OFfJCE;

THE ADVISORY COUNCIL ON HISTORIC PR£5£AVATJON;

AND

no: TlxAS PARXS A.."i'D WILDUFE DUAJtTMDIT

WHEREAS, the United States Fish and Wildlife Service, Region 2 (FWS) provides funding and olb«
assistance to the Texas PIUb and Wildlife Department (TPWD) to administer the TPWD Landowner
Incentive Program, whiclt provides funds and assiSW\CC for the rrnomtion, enhaDcemmt, and creation of
wildlife babiws to benefit rare species and habitat on private Iaods within the state ofTexas; and

WHEREAS, the FWS is the lead agency with the authority and responslbility 10 comply with Section
106 of the National Hi$\Orie PraeJvation Act (NHPA) of 1966 (16 U.S.C. 470f) as amended IDd the
regulations of the AdviSOf)' Council on Historic Preservation (ACHP), 36 CFR Part 800, for FWS's
assistance to the LAndowner lnccllIivc: Program; and

WHEREAS, the NHPA directs &he FWS to idefltilY, evaluate, protect, and preserve properties included
in or eligible for inclusion in the National Register of Historic Places (hisloric propc:rtles) (16 U.S.C. 471).
2701, 110); and

WllJ:RJ:AS, the FWS, in CODsultation with ACHP, the TC'XlI5 State Historic Preservation Officcr
(SHPO), and TPWD, has determined thai certain of its projects in the Landowner Inccntivc Program may
affcct bistoric properties; and

WHEREAS, the p.-tics to this Agcement recognize that a stmImliDcd process for compliance with
Section 106 afNHPA is appropiate and dc:sirable, and FWS bas COIlSUJtcd with the ACHP, SHPO, and
TPWD punuanl to 36 CfR 100.14 of the t'ellUlatiom implementing Section 106 of the NHPA; and

NOW, mEREFORE, the FWS, the TPWD, the ACHP, and the SHPO agroc that the TPWD Landowner
Iocentiyo Program ,ban be administered and implemented in acconJanco with the following stipuJa1Wns
in ordetto satisfy FWS'sNHPA Sectioo 106 respoosibilitia.
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STIPULATIONS

The FWS shall ensure that the following measures are carried out;

I. Rr.SPONSmlLJTlT.S OF TPWD

The TPWD shall;

A. Protect historic propeTties from damage by project activities through site identifica1ion and
evalUltiou. project design, protection. and avoidance measures.

B. Ensure that its actions and uthoriDtioos are considered in lenns of their effects on hislorie
properties regardless of the land status and consistent with the intent of die National Historic
Preservation Act.

C. Enter into any necessary agreements with appropriate state agencies to provide for the exchange
of information regarding the loc.ation of previously identified historic property locations and
previously surveyed g:rouod.

n. CULTURAL RESOURCE PROGRAM

A. PERSONNEL

1. For the purposes of this Agreement and compliance with the NHPA, the FWS Regional
Direclor is the responsible Agency OffICial.

2. The fWS Regional DirecIDr may delegate responsibility fOl" !he consultation process to the
TPWD Executive Director (ED). buI the IegaJ requirement to comply willi the N'HPA remains
the responsibility of !he FWS.

3. The TPWD Executive Director (ED) u the signatory agellt that will be ICCOWltable for
TPWD's oompliance with this Agreement in Texas

4. The ED may delegate respollSibiJity for die consultation process and for carrying out
activities agreed. to herein to odler TPWO persoculel consistent with the provisions of this
A_<

.. TRAINING

The TPWD Preservation Offtcer (I'PO). a person woo meets the professional qualification
standards for an:heology as described in the &cretlIJ'Y o/the Interior's Sumdardr and Guidelines
jor Af'ClreoIogy aN! Historic Pnlervation., IhaII provide trainiJIg to TPWD Landowner Incentive
Program project Iaders. managers. and field personnel sufficient to enable them to properly cany
out the specified tennI of this Agreemenl Training shaU include bow to define TPWD
Landowner IJ:Jcodtive Program project AmIs ofP«enriaJ Effects consistent with 36 CFR Sectim
8003 and 800.J6(d), bow to identify historic and prehistoric: artifacts and features, how to
idcnlify landforms likely to contain intact archeological deposju. how to apply Lists I and 2
(Appendix A of this Agreement), and how to complete required forms and dcx:umentatioo
specified iD this Agreement. This training shall include r~ld tours of projecl: areas Ilnd
archaeoJogicaJ sites geographX:aIly similar 10 areas where those particular TPWD pcDOOIIeI will.....
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ill. TRIBAL CONSULTATION AND PUBLlC PARTICIPATION

A. TRIBALCONSULTATION

During the development of this Prognmmatic AgRement (PA), FWS solicited the views of
federally recognized Indian tribes, pwsuant to 36 CFR 800.2 (c) (2) and 100.14. For individual
TPWD Landowner Incentive Program projects, tribal consultation will be carried out as outlined
in Stipulations IV.G. IlIKlH. BOd Stipulation V.. below.

B. PUBUCPARTICIPATION

Pursuant to 36 eFR 100.2 (d), TPWD shall consider the views o( tbe: public in a manner that
reflects the nlllure and complexity of the undertaking and its effects on historic properties. the
likely inlem;;t of the public in tbe effects on historic properties, llJld confidentiality concerns o(
private individuals and businesses.

IV. TPWD LIP PROGRAM PROJECf PROCEDURE FOR CULTURAL RESOURCES

Note that the foUowing procedure is a sequential and step-wise rcview proce!s outJined in steps A
through H bc:Jow. The vast majority of UP projects will need to be reviewed in accordance with
the f1rJl few steps of this pc'OCCSS 0l\Iy. Terms in bold are defined iD Appendix B of this
AgrttmmL Post-review discoveJy pnMsions are set fortb in Stipulation V. ofthis Agreement.

A. Landowner" applyins (or uP grant and TPWD project leader meet and draft conservation plaa
and agreement. Landowner signs project agreement/management plan, which includes
pemlissioll to conduct CIIU.nl RtsOurea Prdimiaary AJ.sessmeDI. If a.Il project activities are
on Li5l2 (Appendix; A) ofthis agreement, DO further actions are required una cultural resources
are discovered during LIP project implemetl1atioo (see Stipulation V. ofthis Agreement).

B. On projects that mruire ground-distwbiDa activities., OM or more lCtivities enUlDel'lloted in List I
(Appendix A of this Agreemenl), or one or more activiriC3 not on the List 2 (Appendix A of this
Agreemeot), the TPWD project leader shall provide a de.scriptioo of me project (draft
conservation plan). mark !be UP project Ana of PoteatW Effeet on USGS 7.5 minute
topographic map, describe how the AJu of Potmtial Effect was determined, IDd submit a copy ~
the profcssiooal arcbeoklgjst c:ontrxtcd by TPWD Wildlife Divisica In defioing the AftII at
PoWdaI I:frert, the lPWD will apply the pertinent sections ol36 CFR Sections 800.2-800.4
and 36 CFR Section 8OO.t4(d). Tho profeMional arcbeologist will send a Imer report to TPWD
noting wltether the LIP project area contains recorded cultwl!J teSOW'C8 and/or locations when
WlJ'CII:OnScd cultunU resourees are likely to be found, aDd tCOODUnCadcd actions regarding the
ideotiftcation ofcultural resources.

c. ll'WD p-oject leader will work with LandowDer to plan UP projc:ct. Whenever possible, TPWD
project leader win limit acriviries to List 2 (Appendix A of this Agreement), which do not require
excavation below previollS grouud disturbance or damaao struetwes grcater than 50 years old.
Using the 8rchaeolop', infonnatioo. in step B., above, and an other information available, the
TPWD project leader will attempt to avoid~ cultural resources and Iocatklm where
unrecorded cuJtun.l resoutee5 are likely to be found. If all project activities are 011 Ust 2
(Appeodix A of this Agreement) and all reccnJcd cultural resoun::es and areas likely to contain
cultural raoun:cs are avoided, no (urther actions are f'equitt:d ualess cullUnll teSOlU'CeS are
discovered dutina LIP project implementation (see Stipulatioo V. ofthis Agreemem).
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D. Conduct of a C.ltunJ Resources Pnlimiury Assa.slQtllt:

L A TPWD project leader must conduct Ctlltural Resources PreUmlallry As.tes.tlJltat when a
LIP project may:
• involve OM or more activities on List I (Appendix A oethis Agreemenl); or
• CIIU5e new ground disturbance below prnious ground disturbance, or any other lICtivity

no( included on List 2 (ApPeodix A of this Agreement); or
• affect pos~ibJe unreconkd or recorded archeological sites; and/or
• damage $lnlCtures greatu than SO years okt

2. TPWD project Ieadcr must complete TPWD UP progr1lll'l cultural resources tn.ining before
conducting I CuJturai Resoarcn PRlimlallry Assess.tlli. Also. in conducting the
CaU....1 Resoun:n Preliminary A.sIessmeal, the TPWD project leader must make use of
the cultural ~, infonnation and recommendations provided by the professional
uchaeoklgist in step 8 .. above. AIry artifacts found remain the property of Landowner.
TPWD project leader documents the field investigatioo on the C.ltllnal Rno1lrttll
PnUmlury AssesIImellt Report form and submits it to the 1FND Wildlife Facilities
Coordinator (WFC) for potential inclusion in UP Program annual report described in
stipulation VID. below.

E, I£ the TPWD projeet leader completing the C1IItural Resoun:elI Prelllllillilry Asseumtllt rmd,
no archeological sites or historic struct\iln greater than SO years old in LIP" project Are. of
Pok.daI r.trect, and aJ.l project activities of the UP project an: on Ust 2 (Appendix A of this
Agreement), no fiu1beT actions are n:quired beyond sendiug the Assessment Report to the WFe
unless cultural resowces are discovaed during UP project implementation (see Stipularion V. of
this Agreement).

F. If the TPWD project leader completing the ClIltural Rae.rea PnlUnlu". AutMaae.t rlllds
possible an:hcoIozie-l remains or ,ites or structures greater than SO yean: ok! in UP project Aru.
of Pote.dIII t:tred. TPWD project leader sboukl alter the projoct to avoid them. If a revised
Am or Potential Erred extends into areas not oousidered origjnally, the TPWD project leader
will follow tht review step$ outlined in Step B, above. When redesigned project avoids all
J"CCXll"dcd and urireeorded cultural raoorccs and aU project aaivit:ies are 011 List 2 (Appendix A of
this Apanent). no further aetioos are requited beyoDd seoding the AMCSsmeot Report -and
ootirlCatioa tbIIt all culrural resowces '\\"ete avoided to the WFe unless euIturaI I"CSOW'CeS are
di$(:()ve~ during UP project implementation (see Slipullltion Y. ofth.ill Agreement).

G. UP projects requiring SBPO coosuJtation regarding furtber lICtions to ideotify and evaluate
cultutal resources. such u the conduct ofa Cultiual Resoun:c Survey;

I. LIP projects requite consultation with the SHPO. likely a cultural f"CSO\ltUS survey by a
professional a.rcheologist, and possibly other stepA u outlined in this Agreement wheJl. they
may;

• affect ra:orded arcbcoIogieaI sites or structures grater Ih.ao SO yeers old; or
• affect unrecorded archeological si~ features, or stnJCtUreS greater than SO years old

discovered during the C.ttaral Resolln:ct Pnllmlaary ANeuDiellt; or
• involve one or more activities CD Ust I (Appendix A of this Agreement); and/or
• cause DeW ground disturblwce below previous ground disturbance., or any other activity no(

included 00 List 2 (Appendix A ofdlis Agreement).
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2. When a LIP project requires consultation willl the SHPO, TPWD will offer Ille Landowner
two options:

• If Landowncr" has not accepted any federal funding. they may ~uest Illar TPWD willldraw
assistance and thai no cultural~es are reponed 10 SHPO; or

• When Landowner accepts federal funding or assistance. they must Illow TPWD to consull
with SHPO to determine whether LIP project will damage cuhun.1 resowus and take the
further 51eps outlined in Ibis review process. The I....andowner may require lhat TPWD keep
hi$lher identity anonymous, or may choose 10 participate in consultation.

3. When the Landowner acceplS LIP funding for a project lha1 ~uires conwltatKm with the
SRPO, WFC will inform the SHPO about LIP projOC1 by letter. including project
description. map showina Aru of Poklltial Effect, explanatioo of how that area was
determined, !be TPWD project leader's C.IC1I.... Reso.rns PreUmiury Assaaa.elll, and
archaeologiU's letter report (see step D., above), and orner information thu may be useful.

4. When !be TPO and SHPO c:oneur that further acUoII.S 10 identify cultural 1l:!lOW'Ce3 are
~. ll'WD will ensure that a JWOfessiooal archeologist woo meets fcdcn.1
qualifications condtm' a Culhlral Reso.ree Sarver (e.g., pedestriatl inveutory and
assessment of cultural resources in the UP project Area of PoleD.rial Effed, Of other
identiflCatioa effort). The &lclIeo1osist must provide a report of findings to SHPO and TPO.
SBPO and TPO will then consult to de1mnine whether cultural teSOUJ«S an: eligible for
listing in the Natio••' Rejbter ofHiatork Places in accordance with 36CFR Section 800.4.
The Landowner may participate in this consultation. When human remains, graves. &DdIor
associated funerary objects that may be of concern 10 Indian tribes are or may be willlin the
LIP project Area ofPotenrlal Effect, the TPO and FWS will consult with federally recognized
Indian tribes that mly attacb religious and cultural signifICance to them in aeoord with
NaJiotJaI Park SuYke JhJleJiIr 31 and 36 CFR Part 800. Differmus of opillioo on the
eli81bility of cultural~s for listiDg in the National Register shall be resolwd by FWS
requesting determinmions of eligibility from the Keeper of the National Register of Historic
Places whose detennination shaIi be fmal.

S. When the SBPO and TPO concur that all cultunll'CSOUfCCS in UP project AIIU ofPoIntial
Effect are not eUgible for iistinJ; in N.do.... ReP!tc:r orllDlork Plact&, no further actions
arc required. When the SHPO and TPO c:oDCur thld any cuftutal resources in UP project
Area 01 Pote.t1aI 'E1Jed arc eligible fur Nadoul atpter listing and the UP project is
redesigned to avoid Of protect tbose tesOwus, DO fw1hCl actions are required.

H. LIP projects that may adversely atred: or odterwise damage hislorie properties:

Wben the SBPO and the TPO COQCW' that a LIl' projOC1 may adversely affect or otherwise
damage bistoric properties (8..g., cultural resourcca that are ioctuded in or eligible for Natioul
Rrgb1er listing) from step G above, the TPO and J'WS wiU eoosult with the sHPO, LandowDa-...
and reoognized Indian tribes that may attach reli&iOOS and cultwaJ. significance 10 the historic
properties in order delctmioe IIICaSUft$ 10 be taken to avoid, minimize, or mitigate the adverse!
effects oltbc UP project 00 such hi:storie properties. The portioo oftbe project near Ibc historic'
property C&lUIot proceed until an agrwd-tlpott treatment or mitigation plan hu been implcmeo1cd.
In developing a mitigation or treatment pla:n, if agreement among the conSUlting parties is DOt
rcacbed, the FWS, u the lead ageDC)'. shall eoosu1l with the ACHP in aceordaoec with 36 CFR
Section 800.6 (b) (I) (v). The private Landowner shall be invited to participate in this proocss,
and may participate at his option. The developmenl Md implementalion of mitigatioo or
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treatment plans must meet !he standards outlined in stipulation VI below,

V. POST·REVIEW DISCOVERY SITUATIONS

A. If cultural resources ~ discovered during conduct of a LIP project, wort in mat part of the
projecl will cease immediately and the project leader will contact the WFC aDd TPO as soon as
possibk. The TPO will inform the SHPO and FWS about cultural resources discovery by both
telepOOoe and Ierter within' 2-4 wading bours of discovery, including providing a projccl:
description, map showing Area of Polential Effect, explanarioo. of how that area was detennined,
and details about the discovery, The SHPO and TPO will consult to determine whetbcT tbetc is
sufficient informetion to determine whether discovered cultural R:SOurces arc eligible for listing
in National Regista' of Historic Places, When human remains, graves, or associated funenry
objcdS that may be of religious and cultura.l. significance to n:cognized Indian tribes ~
discoveml during conduct of a LIP project, the TPO and FWS will consult with federally
recognized Indian tribes that may attach reliaiOl.l5 and cultural significance to them, Landowner
may participa!e: in this consultation. If the infonnarioo on cultural resoun:es is DOt sumcieDt to
dotemline NatioaaJ Registc!' eligibility, a professional ucbeologist who meets fedcnl
quallficatioDs must conduct" an inventory and assessment, and provide a report of fmdings to
SHPO and TPO,

B. Whc:D SHPO and TPO COQCUr that newly discovered cultural resources are DOC eli&ible for listing
in N.OOnaI Register of Historic Places, DO fwther actions are required. When SHPO and 1l'O
concur that tKWly discovered cultural moorces are eligible for National Rej.ister listing. and tho
UP project is redesigned to avoid or protect those resources., no further actions arc required.
When the SHPO and 11'0 concur that LIP project will damage or adversely affect newly
discovered eulttnl JCiOUlCeS m.t are eligible for National Register listing. TPO and FWS will
consult with the SHPO. ACHP, the LandoWDCl", and fcdcnLlly-m:cgflized IDdian tribes that may
attach religious and cultural signifJCance to lhe discovery to detennine the extent of mea.sures to
be Dken to avoid, minimize. or mitigate the adverse effects to the discovery caused by the LIP
project. These measures may involve investigations conducted by • professional archeologist
woo meets fcden.1 qualifICations. The SHPO, FWS. and ACHP shall expedite the m-icw of
di$OOYuic:I and sball respoOO to requests within ~ WOfkioi dllyS from the date of ftlCeipt of the
request. At any point in these consultations, the Landowner may require that TPWD keep Iti~er

idcurity anonymous and shall have the optiOCl ofparticipating il'l any or aU COO5ulllllKm reguding
the disoovery. The portioa oftbe project near tKWly discovered historic property cannot proceed
until thea~ treatment plan is implemcuted.

VL PROFESSIONA!. STANDARDS AND QUALD'ICATIONS

All actioos ~latcd to historic properties, including efforts to iderJtify and evaluate historie
properties. conditions to ensure that historic properties win nne be adversely affected, musuros to
minimize or mitigate adverse effects. and mitigation or treatment plans shall be developed and
implemented by appropriate proreuiooal5 meeting the &cntDl'y of tM Interim's ProjessionoJ
Quo/{/It:alionI Standards. Soc.h conditions,. rneasutU, and treatmcat plans mall be developed. and.
lmp.lemented in aocordance with the standards and guidelines contained in the Archeology and
HislOTit: PnJervatJon: Secretary of the Interior', StoMarrh and GuitkUnu (48 FR 44717·
44742). the ACHP's Tna/me"t ofkcheologicoJ Propertiu: A Handbook (1930 and fWJre other
\·enioIu). N~iono/ParI: Serva Bullelin J&., and guidelines and stmdards ofthc SHPO,
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YD. ADDmONAL CONSIDlRAnONS IN 'fHl: CONDUCT OF TIll: TPWD LIP
PROGRAM REGARDING ID[NTlFICAnON OF CULTURAL RESOURCES.

A. If large wetland restoration projects located in floodplains ~ determined to require cultural
resources survey, this survey should:

I. focus 011 areas with the ~DtiaI to contain cultural resources;
2. foc;us on areas to be: impacted by ground disturbing 1C1r",tlcs such as; dam

construe:tioolborrow area, dam tie in areas. floodplain rises within the impowxlment am,
previously recorded sites within the impoundment area, and the terrace edge if impoundmenl
will be 10 the level of this edge and may cause wive IClioo erosion;

3. disregard hydric floodplain soils with the [ow polenlialto conla.in inlact deposits.

B. Negative Cultural Resource Surve)'1 by professional archeologists. When a survey report
described in stipulation IV.GA. indicates thlt DO cultlnll'eSOl.ltCeS are located within the APE,
the undcrtilin& may pnx:eed without further consultation with the SHPO. The TPO shall be
responsible eo.- the review ofaU surveys and completion of reports as agreed upon in consultation
with the SHPO. ReportS of DegIIive fmdings shiH be included in the 1Ulll113.l rqxwt pursuant to
S1iplllaoon VlllA oflhis Agreement.

C. Positive Cuitum! Resources Preliminary Assessments, Positive Cultufll Resource Surveys, and
Post-Review Disc.:ovcries: If an undertaking OIl privale land results in the ideJ1tillcation of
cuttural resotIJ't.CS,. TPWD will notify the Landowner that the following options exist at that time:

I. The 1and0WllCt may request thai TPWD withdraw assi$lanl% to the project. provided that they
hlven't IIIXeptcd any fedeBl fundiIJ& 01"

2. The 1aodowtleT must allow TPWD to rcpnrt the cultural resource and carry out the tenos of
this Agreement. The taodowner may require that TPWD keep bislher ide!ltity anooymous but
may al!O choose the option of participating in the consultation process.

D. TPWD shall provide fmal survey reports to the SHPO print 10 construelion in all CIlSC$ ofpositive
SUJ"VQ' results where lbe landowner did not opt out under IV. G. 2. or VD. C. above.

I'- TPWD shall provide a SWIlmllI)' of all cukural rcsoun:e survey reports in the annual report called
for in Stipulation vm, ofthis Agreement.

VOL DOCUMENTATION AND REPORTING REQUlREMl:NTS

A. By December I of each year followiog the execution ofthiJ Agreement, the TPWD shaU provide
an annual report to the FWS, lbe SHPO. the AOIP. and 10 fedmJly reeogniza;l. Indian tribes 011
request. The annual JqlOrt wiU contain the foUowing information:

1, A county list and desaiplion of aU UDdertakinp Ulldc:r the Landowner lDcentive Program
covered by this Agreement canied out during the previous fiscal year (Seplember I lhrough
August 31);

2. For each tmlkrtakin& nollltion of whether consultation was required with SHPO under tho
lemu of this Agreement aDd the stlUlIS of any required consultatiou (compleled, ongoing.
"".k

3. For e-cb UDdertaking. a sunmwy of the results of efforu to identify and evaluate historic
~

4. For each uodntakina. a de5criptjoo of cultural JCSOUI'CeS identifted and their eligibility for
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National Register listing;
S. for each undertaking, a description of the determination of project effects on historic

pn>p<rtin.
6. For each undertaking thai involved identified cultural resoulUS, include a description of tile

consultalion process and a summary of the n:solution.
7. A description ofany undertakings resulting in discoveries of culturtl resources during project

implementaliOll and how these were lC5Olved.
a. A dcscriprioo of the UP training program, including curriculum, number of training ses5H>nS

coodueted. and the nwnber ofJPWD personal trained during the previous yew.
9. A description ofbencfils and probIenu. encountered in the implenKntation of this Agreement

and SlIggcstions on how 10 remedy such problems.

B. This annual report will be compiled by the WFC and reviewed by the TPO. and submined 10 the
SHPO. FWS, and ACHP, and to fedentlly recognized Indian tribes on request, Docwnentation
prepared undtt the terms oftbis Agreement sh.1I be retaioed by TPWD for two yean.

C. lnfOf'JI1lltioo specifying the location of cultural resourceI shall DOt be released to the public. The
TPO may lit bislber diJcmjoo tdease limited portions of location data to field offICes to cnswe
properconsidcration of~tly recorded sila dlring the planning phase.

IX. ACHP PARTICIPATION

A. The FWS, TPWD, the SHPO, and Indian Tribes or other consulting parties may request the
ACHP to consuft on an)' WKlenaking.

B. Tho TPWD and FWS shall .ffonl. the ACHP an oppommity to comment uodcr the fotlowing
conditions:

I. When SHPO and TPWD do not agree at then: is a question as to whether an undertaking
requires consultation with the SHPO or meets List 1 DC List 2 (Appendix to,this Agreement).

2. When SHPO and TPWD do not agree or tbln is a question as fO the need for at Ildequac:y of
effOlU to identify and evaluate IUstOOc properties..

J. When SHPO and TPWD do not agree U to the nature of an effect of an undertaking on a
historic property.

4. WheD!be TPWD determines that data. recovery at affected properties is not feasible Of" that
stabilization or rehabilitation of. historic structure caaoot be carried out in compliance wilb
tho ~ta1y of lntuW'.r Standorcb io' Rehabilitation and GuIdeline for' R,habllUating
Hi..rtOl"lc BIlUc/ing.r.

S. When the SAPO and TPWD do fI01 agree regarding the adequacy cw :;c;ope of measures to
avoid, minimize, ot mitigate adverse effects 011 historic properties or regardioa measures to
ensure that bi:ibic properties will not bead~1y affec:ted.

X. OISPurE RESOLlmON

A. Should the SAPO, FWS. ACHP, lndian Tribes, Landownen, or other consuttinll parties object to
the adequacy of carrying out any specifications or action! puf5uant to this Agreement, the TPWD
will inform the fWS. The FWS and TPWD will consult with the obje<:ling party to resolve the
objection.. If, within 30 days following receipt of tho objC'Clion, the TPWD andIOJ" FWS
detmniDe:s tha1 the objectioD cannoc be resolved, the 11'WD 5ba.ll forward to the FWS and the
ACHP all documeratatioo relevant 10 the dispule. The ACHP shall either.
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I. Provide the FWS and TPWD with recommendations which the FWS and TPWD shall take
into aceount in reaching a final decision regarding the dispute; or

z. NotifY the FWS and TPWD that it will comment pursuant 10 36 CFR 800.7. In response 10
sucb ACHP comment, the FWS and TPWD will take into !KCOUnl the comments of the
ACHP and respond·pursuant 1036 CFR 800.7.

B. If a Landowner. member of the public or other interested party objccu to the manner of
inlplementalioo of any aspect of this AgJUment, the TPWD !>hall notifY the FWS. SHPO lind
ACHP, consuk with the objecting party. and as needed with the FWS. SHPO. or the ACHP.

XI. MONITORING, AMENDMErns AND TI:RMlNATlON

A. The ACHP or the SHPO rna)' monilor activities carried out pursuant to thi, Agreement 10
determine the accuracy of the field inspections in identifying cultutal resources and the success
with which identified cultural malc:rials an avoided during impkmnttatioa of the prw;:tice.
TPWD shall coopel1lte with the ACHP and the SHPO in canying OUI their mooitoriag and
reviewing responsibilities.

B. Any party to this A~ment may request that it be amended. wbereupon the parties shall consulr
iD accordanc:c with 36 CFR 800.14 10 consider such an amendlDCllt.

C. Agnement Durntion: This Agreement shall be in effect from the date of fmal signature for •
period of 10 yeat$.

D. Termination; This AgJu:roenl may be terminalcd at any time by any signatory party. provided
that at least 45 days norice of intent 10 terminate: u given 10 all othe:T signatories, and the reasons
for considefing tennin.ation are giVC1l 10 all concerned parties. The parries shall consutl during the
period prior to termination to 5eCk agreement On amendments or other actions thai would avoid
tenninatioo. SbouJd TPWD or FWS not carty out the lcTmJ of this Agreement Of shouJd !be
Agreement be te:tmioated, FWS and TPWD shall comply with Section 106 in .acc:ordaDee with 36
CFR Part 800 for all individual undertakings covered by mit Agreement.

XU. LIMITATIONS

A. NothiJIg in this Ageement sb.a.Il be CllII5tJued as limitinl 01' affecting the authority Of 1epI
responsibility ofLbc TPWD or SHPO. 10 perform beyond the respective autbority of each.

B. Each provision ofthu Agreement is subjed to the laws Wld regularions of the respective statcs of
Texas ADd of the Ullited SIa1c:s of America.

C. Executioo and implcmelltation ofthiJ Agreement evidences !hat the FWS has satiIDed itt Sec:tioo
106 requirement for aU TPWD undertakings that fall under th6 terms of the Agreement This
Agreement becomes effective on the date ofthe last signature below.
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PROGRAMMATIC AGREEMENT
FWSlLIP PROGRAM

RY COUNCn. ON mSTORlC PRlSI:RVAnON

fowleT, Executive Director

TI:XASSTATI:msro.ca::.RVATIONOFFlCER

~.
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APPENDIX A

Lbt 1; En.:!. Ie I!!tnl Fl1mM or••9' actioN 1~lt In "blest to cou!llbt\o! wig, t~,

SIIPO Co detenp!1!! ifdIortlCo idled" _btol'ie prpPSrtiet ars MCeu!n.

Note that these are examples of general categories; this is nolllllll1·inclWlive list

A. Road construction

B. Changes to fence l.ioe:s and boundaries wtlicb involve blading or heavy equipment-assisted brush
clearing in areas that have oot beetl bladed or cleared ill the past, Of which lead to conocnlnltions of
livestock in I coo1-'ned atea (corrals).

C. Revegetation and plantinp that penetrates below the depth of previous ground/soil prepuation 01'

ocheMise cause$ new ground disturbance.

D. lmpow'ldrnlnts. dlllU5. and levee:ll

E. Wetland construction

F. Moist soill1UlNlgernent

G. Vegetation removal and root plowinglraking that penetrates below the depth of previous ground/soil
preparation or otherwise causes new ground dist\lroance.

H. Borrow sites for fill materials

J. Sediment eXClvation

J. Erosion cootrol. including stream bank stabiliurion, restoring degraded bank areu, bead or side
channel

K. Cuts and sloping, wate1Shod tmaces, and riprap

L. Pipel.ioes, canals. !rid ditches

M. Well drilling, ranks, and wirtdmills

N. Shcnline protectiOll, COIlstlUCtion, and rdlabilitation

O. Deposited ,ilt and sand removal from noodplains

P. Any work cooducted witbirr • USACE de:signared J\.Ivigable waterway
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List 1: Asti"ltlp thai do 09t Wlli" eOMyltariog with the SHPQ so lOllS! at !bey are sornplcled H
described.
Note that activities not meeting the prescribed conditions below will require eonsulllltion with the SHPQ
to determine ifan identification effort is nc:cessary in aocordance with the Programmatic Agreement (PA).

A. Revegetatioa (X" planting in areas whicb have been prtVaously leveled, disked. tilled, or constnK:ted,
SO long as plaminp. rt"Vegetatioo. and pound/soil prepantion do no! penetrate beklw the depth of
previous groundIsoil pn:paRtioo Of othuwise cause new ground distutbance.

B. Farming of existing fiekls with planting and soiVgroWld preparation within the same depth of
previous soiVground preparation.

C. Continued routine mllinten~nce of existing wetlands and existing farm ftelds within flood zones or
plow zones, so long as such activities are within already di.stwbed ground and no new ground or
doeper ground will be disturbed.

D. Fencing whicb does not involve blading or heavy equipment·assisted brush dearing. or wbicb
restrietl blading or heavy equipment·assisted brush dearinl to ateas that have bceo bladed or deare;d
in the past. Such fencing must DOt lead 10 ~tratioM oflivestoek in a confined area (cornb).

E. Installation ofsignposu and rooouments that are not within knowD historic properties.

F. Installation of signs, markers, guardrails, gates, posu, and cattle guards within or along.1.ide existing
roadways or !rlIils.

G. Replacing, maintaining, or enhancing small water control structures (including but not limited to fish
screens or burien, culverts, pumps. J)OWff poles, wein) in existing facilities (including, but nOi
limited to road swfaces, dikes, or ditches>, so long as IX) additional ground distwbance is required and
wbere the facility itself is less than SO yean of age or bas been determined to be "no!: eligible" for the
National Register ofHistoric Places in consultation wilh the SHPO.

H.. Activities within tho active stream channel, including removing bIocbges of bush, trees, and
sediment, emplacement of in-stream SlNCCVles (e.g.. Gabion dams, bouIdc:rs, stumps, logs, plantings),
or constnK:tim of fisb-eoYer devices or spll10lling gravels. How.:Yer. related construction wadi: CD
terraces or cu!banks or areu otherwise outside the active stream channel, including but DOC limited to
staging uus, borrow, or work to facilitate access. doe' require eonsuftation with tho SHPO.
Moreover, any work done in a navigable walerwty does require consultation with the SHPO to
detcnnine ifany historic shipwrecb may be present (sec List I).

I. Use of borrow SOlIl'CC3 where no lateral apansion oftbc~ site will occur.

J. Use of dredged and fill malerials from aisting facilitic:s and spc'Cading of !he fillllWerial on anotber
swfactI so IonS as the dredging. fill removal, and spreading of ftIJ has been reviewed in accordance
withPA.

K. MAinta.iDing. repairing. removing. or modifying existing facilities or infrastructure that. are leu than
SO years ofage or r.ha! have been pmoiousfy de!nmioed to be "'not eligible" {or !he National Register
of Hisloric Plac~ in consultation with the SHPO and where no ground disturbance is required.

L. Removlns, refurbishing. relining, or replacing small water impoundments or conveyance structures
such ll!I dikes, levee" weirs, or danlS where: DO ground disturbance beyond tho impoundment or
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conveyance structure is requind and the facility itself is less than SO )'(:ars of age or has been
detennined to te "Dol: eligible" fot the National Register of Hiuoric: Places in consultation with the:
SHI'O.

M. Presaibcd bwns where no firebreaks an: created or~ fuebreUs 8R limited to mowing.
b1acklines, wetlioes or scrapingfdisking to a depth not to exceed 3 inches.

N.. Drilling of wells and placement of windrnilts, pump structures, above..ground conveyance pipe, water
guzzlers, and storage tanks where no modifications of the ground distwbanee are necessary and such
facilities will not cause canle 10 congregate nearby.

O. Removing vegetation by use of hand implements or herbicides. or by meclw1ical shearing ot

cbopping It ground Ie\'cl in any scttin&-

P. Mechanical removal of brush and shallow roW by grubbing or dozing or wetland restoration projects
involving excav.tions PfO"ided soil disrurbance does not exceed 3 feet within me floodplains of the
following major rivcrs: Sulphur, Sabine, Trinity, Bruos, Colorldo, Guadalupe, San Antonio,
Nueces, and Rio Grande. This includes floodplains .Iong the lower reaches of major tributaries of
these rivers, when it is apparent that recent Holocene alluvium is likely to exceed 3 feet in depth.

Q. Wetland restoration projects confined to current or abandoned rice fields.

R. TPWO personDel who have successfully completed the cultural rc:soun:es training spec:ified in
stipulation 11. B. may conduct identifation effoos for water lines that ate up to 2 inches ill diamekf.
and buried to • depth of up to 6 inches (base of plow lXlfIC), in lieu of hiring a professional.
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APPENDIXB

rrWD Lllldow.er hctA'ive 'gram Procn!!ml'" Ac:mmnt - Den.ltiON

ACHP - Advisory Council on Historic Preservation or I Council member or employee designated to act fOf the
COWlcil.

An:. 01 Polnlial Etrcet - ~ic area within which an undertaking mlY directly or indirectly liter the
charncler or usc ofhisloric: properties, ihny such properties exist" consistent with 36 CFR section 800.3 and
8OO.l6(d). The ARe of Potential Effect is influenced by the scale and nature ofan undertaking 8lld may include
areas where different kinds of effectS will be caused by the undertaking.

C.ltlIni resolll"C'Cl - historic resourccs and tnIditiooal cultural properties that mayor may not meet the criteria
fOl" listing in the National Register of Historic Places. Cuhural resources include historic districts, archeoloaital
sill:s, buildings. structures. oi!jew.. historic and culturallandscapcs, vistas. and American Indian lraditkmal use
~

Culhlral Kaolln« Sun-ey" - pede$tr1an inventory and assessment of cultural resources in the Area of Potential
Effect of ID undettakin& conducted by .. professional archeologist who meets the professional qualification
standards for an;heology in the &cn1Ol'y of ,he Itrluior's StorrdardJ and GuidtliIJu for Archeology and
Jrateric PnserwrtIcn. Cutnnl RrsoiiRe Surveys wiU be conduc::\ed in ICCOrd with those Guidelines and the
ArcheologicnlSurvqStt:mdord.Jjor Tuas (November 2002).

C1Ilhlrai Reto.rce Stlrvey Report - repof1: of • Cultural Rcsoorcc Sun'CY prepared by a professional
archaeologist or other historic preservation professional who mcd$ the SeaTtory of1M Interior's Profrssiono/
Qua/UICQ'io!U.

C.lhlnI Reollltu:l Pftlb:ni..ry AsM:ssrDut - examination oftbe Area of Porcntill Effect of an undertaking
10 kx:ate and documCfIl: the prnen«: or abseuce of cultutal resoun::n. c:oodueted by TPWD PfQitct leaders who
have complcted cultun.l resource!l clamoom and field training on:
• dcfU'ling Areas of Potential Effect;
• llPIXrin8 Lists I and 2 in Appendix A ofthis Agreement;
• identifYing landforms in the prnjClCf region thlt are likely 10 contain intact archeoJogicaI deposits;

• identifting historic and ~bistoric artifacts and features typical of the project region; and
• completing tho required forms and doeumentatioo specified in this Agreement.

C.lturaJ a.o.n:cs PrdlodlW'1 Aucslme.' Ihport - requm docwnentatioct for Cultural Rc:sourccs
Preliminary Assessments conducted under TPWD LIP Programmatic Agreement. Cultural RcsoUJ'CC5
Preliminary Assessment Rtports are included in TPWD annual report on the UP program submitted to the
SHPO, unk:ss!be Undownrr requesu thaI TPWO withdraw fidcraJ assisbwce. These reports include:
• section of USGS 7.S minuw fDpognphic map showing projcd location aod Area ofPotential Effeec;
• project summary including extent and depth of ground. disturbance and how Area of Potential Effect: was

determined. Detailed information CD location and depeb of areas of new ground discurbancc, and locatioM
ofstNCtIJrCS greata' than SO years old;

• ideOOficltioo ofTPWD proj«t: leader who coaducted field investigation, datc(s) of invcstiplion. and field
conditions that limited the ability, to identify cultural re:sourees;

• methods of field investigation, including time spent. areas examined. and percentage of ground surface
visible:; and

• results of field investigation. including ....ritten descriptions of cultunl resources observed. Drawinp and
digital photographs are recommended for distinctive artifacts, features, llJId structures greater than SO yean
old or of unccrtaiD .ge.
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tws - designated representative ofU. S. Fish and Wildlife Service, Region 2. FWS is the lead agency with the
authority and responsibility to comply with fedmllaws atId regulations related to assistance to the Landowner
Incentive Program.

flbtoric property - any prehistoric or historic district, site, building, structure, object, cultural landscape, or
traditional culnnl piece that is listed in or determined to be eligible for listing in the National Regisfa'" of
Historic Places.

Natloaal Rqbter or HIstoric Places - federal list of districts, sites, buildings.. structures, and objeas Ibat
possess integrity of locWon. design. setting, materials, workmanship, feeling, and usociatMm, and thlt have
beell determined through consultation between fedml agencies and SHPO to mc:ct !be folklwing criteria for
significance in American history, an:hitecture, lfCheology, engineering and/or culture:
a. association with events that have made a significant conttibution to !he broad patterns of American or

traditional history,
b. associatioD with the lives of persons significant in the p&St;

c. characteristic of. type, period,. Of method of conSlnJctionj representative of !he work of a master, possessing
high IItistic value; and/or rqxesent3tive of. significant and distinguishable eolity whose components may
lack individual distiDctiotl; and/or

d. havina yielded or being likely to yield information important in historic or prebistDry.
Some cultural re50UJ'CCS lite not usually considered to be eligible for listing in the National Register: cemeteries,
gJrteS of historicaJ figlua, moved stnIl:tur'es. properties belonging to or used by religjOlU iastitutiOllS,
n:consuuctioas, and/or properties that have Ittained hisroriul significance in the last 50 years.

State Butone PraerntloQ Ofneer (SHPO) - offlCi.1 designated under the Natiooal Historic Preservation Act
to admini5l:er a state historic pn:setVation prognun. 10 TexAS, !he State Historic Preservation Ofrlcer is fhe
Executive Director of the Texas Historital Commiuioa.

TPWD PfeSlemOO. Offk:er (flO) - peTSQD who meets the professional qualificatiom for archeology in the
U.S. Sccretuy of the laterior Staodar<b and Guideline! for Archeology and Historic Preservation. Under the
lPWD UP Prognammaric AgRemeOt, the 11'0 provide$ training to project '-iers, managers. and fiekt
penonnel 10 eoable them 10 cany out the tenas of the Agreement, including identification of historic and
prehistoric lIrtifacts, and landforms likely to contain intact archeological deposits. The TPO reviews.llUlUAi UP
program n:pcxts to SHPO and consults with SHPO.

UlMIertaldq -project, activity, or progmm funded in whole Of in part under the direct or indirect jurisdiction of
Fcde:ra1 agencies lib the u.s. Fish and Wildlife Service. Undertalcinp include any project, activity or program-• is carried out by or 00 behalfof. Federal agency;
• is financed in whole or part with federal financial assistance or technical assistance (like the Landowner

Incentive Program);
• requires a federal permit, license, or approval, iacluding. Feder'aI agency's authority to disapprove or veto

the project, activity, or program; and/or
• is subject to state or local regulation admiJtistered pursuant to a delegation of authority or approval by a

federal agency.
UDdertaltin8ll inc:lude~ and continuing projects, techniclliassistance related to provision of fedenlus~
Oh the Landowner Incentive Program), or activities, programs, renewals, or re-approvals of such ·assistance,
approvals or programs.

WUdUfe Facilities CoonUlIator (WFC) - official TPWD Wildlife ~ision contact with SHPO, designated
under TPWD Memorandum of Understanding with the Texas Historical Commission.


